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A. Relief Requested And Applicants’ Interest.

The Washington State Medical Association (“WSMA”) and

the other below-named health care entities (collectively “Health

Care Amici”) seek leave to file a brief as amici curiae in this appeal

on or before September 6, 2016.  A copy of the proposed brief is

filed contemporaneously with this motion.

The WSMA is a statewide professional association of

medical and osteopathic physicians, surgeons and physician

assistants with over 9,800 physician and physician assistant

members.  The WSMA provides advocacy that is physician-driven

and patient focused.  The WSMA was established over 100 years

ago and is thoroughly familiar with the essential features of medical

practice.  It thus is knowledgeable about and interested in matters

affecting the practice of medicine and the cost and availability of

health care for patients, including the access of physicians to

affordable medical malpractice insurance.  The WSMA has actively

worked with the Washington State Legislature on legislation

affecting the practice of medicine, including the growing shared

decision-making emphasis in health care, provisions for which the

legislature adopted in 2007 and 2012.  WSMA also has participated

as amicus curiae in this Court because of its comprehensive

historical and contemporary knowledge of how health care is

delivered in Washington State.
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The Washington State Hospital Association (“WSHA”) is a

nonprofit membership organization representing Washington’s 107

community hospitals. WSHA works to improve the health of the

people of the state by becoming involved in all matters affecting the

delivery, quality, accessibility, affordability, and continuity of health

care.  WSHA members are directly interested in matters affecting

liability for injuries from health care.

The Washington Chapter—American College of

Emergency Physicians (“Wa-ACEP”), represents over 700

emergency physicians in the state.  It is recognized as the voice of

emergency medicine with the general public, the legislature, and the

courts.  Emergency departments are often the first point of entry for

patients into the health care delivery system.

The Washington State Radiological Society (WSRS) is a

chapter of the American College of Radiology.  WSRS has

approximately 850 members and is Washington’s primary

association representing diagnostic radiologists, radiation

oncologists, interventional radiologists, medical physicists, and

members in training.  The organization is widely recognized as the

voice of radiology and engages in frequent communications with the

general public, the legislature, and the media about the roles and

value of medical imaging and its associated specialties in the health

care delivery system.  Radiologists play a crucial role in both

diagnosis and treatment of injury and disease and access to
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appropriate imaging and interventional treatment services are

essential to providing health care of all citizens of Washington.

The Washington State Podiatric Medical Association

(“WSPMA”) was founded in 1915 and has grown to 266 members.

It is an affiliate of the national American Podiatric Medical

Association.  Podiatric Physicians are physicians and surgeons of the

human foot and are licensed and authorized to diagnose and treat

conditions of the foot, ankle, and related structures of the leg.  The

vast majority of Podiatric Physicians in our state are members of the

WSPMA.  Many Podiatric Physicians have surgical privileges at

major hospitals and medical centers in Washington, provide care to

their hospital patients, and participate in hospital peer review

committees.  Podiatric Physicians play a vital role in treating

vascular and structural conditions of the human foot, including

diabetes, peripheral vascular disease, and bone and joint conditions

that can interfere with ordinary physical function and participation in

competitive sports.  In Washington, their scope of practice closely

parallels that of medical and osteopathic orthopedic physicians with

regard to conditions of the foot and ankle.

In this case the WSPMA emphasizes that, for Podiatric

Physicians, following post-exam and post-op instructions with

regard to weight-bearing and wound care are critical to successful

diagnosis and treatment for foot-related conditions based on the
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nature of the area at issue – the foot and ankle, the foundation for

most individuals’ ability to navigate daily life.

B. Specific Issues to Which the Amicus Curiae Brief Will Be
Directed.

1. Should the Court reaffirm that a patient must act reasonably
and non-negligently in following the physician’s prescribed
course of treatment–including returning for scheduled follow-
up exams and treatments –and that the failure to do so entitles
the defendant to an instruction on contributory negligence,
particularly since the current health care environment and
RCW 7.70.060 promote shared decision-making between
provider and patient and co-responsibility for one’s care?

2. Should the Court reaffirm that the statutory and common law
causation requirement for medical negligence cases–proof of
“but for” cause in fact from the physician’s acts or
omissions–is a required part of a “loss of chance” medical
negligence case, as established by the plurality in Herskovitz
v. Group Health, adopted in Mohr v. Grantham,1 applied in
numerous Court of Appeals decisions, and that is the accepted
general rule throughout the country?

C. Applicants’ Familiarity With the Issues Involved and
With the Scope of the Argument to Be Presented.

1. Representation.

Health Care Amici are represented by Gregory M. Miller and

Melissa J. Cunningham of Carney Badley Spellman, P.S., and  the

WSPMA is represented by Martin L. Ziontz of Peizer & Ziontz, P.S.

Mr. Miller has appeared in this Court as amicus counsel on behalf of

amici WSMA, WSHA, and other health care entities.  Ms.

1 Herskovitz v. Group Health Co-Op, 99 Wn.2d 609, 664 P.2d 474 (1983) and
Mohr v. Grantham, 172 Wn.2d 844, 262 P.3d 490 (2011).
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Cunningham is experienced in health care structure, policy and law,

and previously appeared as amicus counsel in Wa. State Hospital

Ass’n v. Wa. Dep’t. of Health, 183 Wn.2d 590, 353 P.3d 1285

(2015).  Mr. Ziontz is the long-time general counsel for the

Washington State Podiatric Medicine Association and has previously

appeared as amicus counsel in this Court.  Counsel are familiar with

the issues, briefing, and scope of arguments submitted to this Court

and how the issues affect core elements of health care availability

and the practice of medicine as informed by their clients’ experience.

2. Health Care Amici’s experience related to the
patient’s role and responsibility in obtaining timely
health care.

Health Care Amici’s experience is that several kinds of cases

demonstrate how a patient’s collaboration, diligence and

responsibility factors into the quality of care provided and whether

the physician or other health care provider is at fault for an unwanted

or unwelcome result.  Cancer cases involving a claim of a missed or

delayed diagnosis, like Mr. Dunnington’s, are classic examples for

loss of chance.

Although the American Cancer Society’s 40-year campaign

asserts that early detection means early cure, tragically, that too

often is not true.  Early detection only allows earlier treatment

potential,2 but no guarantee on outcome, particularly when, as here,

2 See National Cancer Institute, “Screening and Early Detection”,
http://www.cancer.gov/research/areas/screening (last visited 9/1/16):

(Footnote continued next page)

http://www.cancer.gov/research/areas/screening
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the cancer has already metastasized. See NATIONAL CANCER

INSTITUTE, “Metastatic Cancer”,

http://www.cancer.gov/types/metastatic-cancer (last visited 9/1/16).3

Diabetes cases are another example.  A diabetic patient is

expected to follow up according to a physician’s order, and if the

patient does not do so, it can lead to a bad outcome.  For example,

consider diabetes-related complications like neuropathy. The doctor

tells the patient to keep blood sugar within a certain set of

parameters. The patient may or may not have success doing this and

     Some patients whose cancers are detected and treated early may have
better long-term survival than patients whose cancers are not found until
symptoms appear. Unfortunately, effective screening tests for early detection
do not exist for many cancers. And, for cancers for which there are widely
used screening tests, many of the tests have not proven effective in reducing
cancer mortality.

3    A cancer that has metastasized by definition has already spread through
the body and is difficult and, most often, impossible to control. See, e.g.,
National Cancer Institute, “Metastatic Cancer”,
http://www.cancer.gov/types/metastatic-cancer (last visited 9/1/16):

     The main reason that cancer is so serious is its ability to spread in the
body. Cancer cells can spread locally by moving into nearby normal tissue.
Cancer can also spread regionally, to nearby lymph nodes, tissues, or organs.
And it can spread to distant parts of the body. When this happens, it is called
metastatic cancer. For many types of cancer, it is also called stage IV (four)
cancer. The process by which cancer cells spread to other parts of the body is
called metastasis. . .

# # # #
     Metastatic cancer does not always cause symptoms. When symptoms

do occur, their nature and frequency will depend on the size and location of
the metastatic tumors.

# # # #
     Once cancer spreads, it can be hard to control. Although some types of

metastatic cancer can be cured with current treatments, most cannot. Even so,
there are treatments for all patients with metastatic cancer. The goal of these
treatments is to stop or slow the growth of the cancer or to relieve symptoms
caused by it. In some cases, treatments for metastatic cancer may help
prolong life.

http://www.cancer.gov/types/metastatic-cancer
http://www.cancer.gov/types/metastatic-cancer
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may be good or bad at regularly communicating the blood sugar

results to the doctor. The patient later suffers neuropathy, blindness,

or other diabetic complications and wants to sue the physician on the

basis that proper treatment could have avoided those bad results.

But should the physician be solely accountable under negligence

when the patient is unable or unwilling to follow the suggested

course of treatment?  Should the doctor have done more with

aggressive diabetic treatment earlier, or was it the patient's

responsibility for not staying on top of the blood sugar levels and

communicating with the physician?  Health Care Amici believe

these questions have been, and should remain, fact-based

determinations based on all the evidence and the legal rules that

provide for patient responsibility for their own actions and that

embrace the concepts of shared decision-making and a patient’s

obligation to exercise one’s own due care.

Finally, another category involves cases with patients who

have pre-existing co-morbidities or whose underlying cardiac or

vascular condition would more probably not have been diagnosed

even if the treatment alleged had been performed.  Under the current

“but for” legal standard for causation, Health Care Amici’s

experience with juries is that the potential for balanced, substantiated

reasoning is heightened.



D. Applicants' Reasons for Believing Additional Argument Is
Necessary on These Specific Issues.

The Court's resolution of this case will directly affect

members of Health Care Amici in determining liability for

negligence in Washington and the resulting availability and cost of

professional liability insurance which, in tum, will also directly

affecting the cost and availability of health care throughout the state.

It will also have ramifications for the day-to-day provision of health

care and operation of the health care system as it continues to

involve more and more collaboration and shared responsibility

among health care providers and patients.

Health Care Amici therefore seek to provide the Court with a

more comprehensive view of the issues and potential ramifications

of the resolution on their members.

E. Conclusion.

Proposed Health Care Amici respectfully request the Court

grant their motion to file a brief of amici curiae in this case on or

before Tuesday, September 6, 2016. r<
Respectfully submitted thists> -day of September, 2016.

CARNEY BADLEY SPELLMAN, P.S.

BYG~~ilt.~t:!:1f;;
Melissa J. Cunningham, WSBA #46537

Attorneys for Health Care Amici Curiae,
Washington State Medical Association et al.
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PElZER & ZIONTZ, P .8.

ByLn tt1.
Martin Zi ntz, WSBA #10959

Attorneys for Amicus Curiae Washington
State Podiatric Medical Association
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CERTIFICATE OF SERVICE

The undersigned certifies under penalty of perjury under the laws
of the State of Washington that I am an employee at Carney Badley
Spellman, P.S., over the age of 18 years, not a party to nor interested in the
above-entitled action, and competent to be a witness herein. On
September 6, 2016, I electronically filed a true and accurate copy of the
Motion of Health Care Amici for Leave to File Brief as Amici Curiae with
the Washington Supreme Court via email to supreme@courts.wa.gov; and
that I caused to be served a true and correct copy of the foregoing
document on the below-listed attorneys of record by the methods noted
below:
George M. Ahrend
Ahrend Law Firm PLLC
100 E. Broadway Ave.
Moses Lake, WA 98837
gahrend@ahrendlaw.com
[counselor Dunnin ton/Wilson

James L. Holman
Jessica F. Holman
Holman Law, PLLC
4041 Ruston Way, Ste. 101
Tacoma, WA 98401-1338
jlh@theholmanlawfirm.com
jhd@theholmanlawfirm.com
counselor Dunnin ton/Wilson
Bertha B. Fitzer
Jennifer Merringer Veal
Fitzer, Leighton & Fitzer, PS
1102 Broadway, Ste. 401
Tacoma, WA 98402-3526
bertha@flfps.com
jen@flfps.com
counselor VMMC

DATED this C.-r.day of September, 2016.
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